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THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY 


ANNUAL  REPORT  TO  THE 
PRESIDENT  AND  THE  CONGRESS 
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The  Secretary  of  Transportation 

under  the  Emergency  Rail  Services  Act  of  1970 


U.S.  DEPARTMENT  OF  TRANSPORTATION 
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THE  SECRETARY  OF  TRANSPORTATION 
WASHINGTON,  D.C.  20590 


r1<U 


August  13,  1974 


The  President 
The  White  House 
Washington,  D.C.  20500 

Dear  Mr.  President: 

The  enclosed  report  on  the  Central  Railroad  Company  of 
New  Jersey  is  submitted  in  accordance  with  the  requirement 
of  Section  10  of  the  Emergency  Rail  Services  Act  of  1970, 
Public  Law  91-663,  for  an  annual  report  on  the  financial 
condition  of  each  railroad  that  has  a  loan  guaranteed 
under  the  Act. 


Respectfully 


Enclosure 
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THE  SECRETARY  OF  TRANSPORTATION 
WASHINGTON,  D.C.  20590 


August  13,  1974 


Honorable  Carl  B.  Albert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

The  enclosed  report  on  the  Central  Railroad  Company  of 
New  Jersey  is  submitted  in  accordance  with  the  requirement 
of  Section  10  of  the  Emergency  Rail  Services  Act  of  1970, 
Public  Law  91-663,  for  an  annual  report  on  the  financial 
condition  of  each  railroad  that  has  a  loan  guaranteed 
under  the  Act. 


Sincerely 


Enclosure 
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INTRODUCTION 


This  is  the  third  annual  report  on  the  financial  condition 
of  the  Central  Railroad  Company  of  New  Jersey  ("CNJ")  submitted 
pursuant  to  section  10  of  the  Emergency  Rail  Services  Act  of 
1970  ("Act"),  45  U.S.C.  §669  (1970).  Under  the  Act,  certificates 
issued  by  the  Trustee  of  the  Central  Railroad  Company  of 
New  Jersey,  Debtor  ("Trustee")  in  the  amount  of  $6  million 
were  guaranteed  by  the  Secretary  of  Transportation  ("Secretary") 
on  April  20,  1971.  To  date,  the  Trustee  has  drawn  down  $2.4 
million  from  the  proceeds  of  the  sale  of  the  guaranteed 
certificates.  The  certificates  mature  on  April  20,  1976,  and 
bear  interest  equal  to  prime  commercial  rate  charged  by  the 
purchasing  bank  (Marine  Midland  Bank-New  York)  from  time  to 
time  on  90  day  loans,  but  not  to  exceed  6  1/21  per  annum. 

Section  10  of  the  Act  calls  for  two  annual  reports  by 
the  Secretary.  The  first  requirement  is  an  annual  report  with 
respect  to  the  Secretary1 s  activities  under  the  Act,  including 
an  evaluation  of  the  financial  condition  of  railroads  which 
have  outstanding  certificates  guaranteed  under  the  Act.  The 
last  previous  report  in  compliance  with  this  requirement  was 
submitted  on  February  8,  1974. 


The  other  requirement  is  the  one  to  which  this  submission 
applies  --  a  report  on  the  financial  condition  of  each  railroad 
having  a  loan  guaranteed  under  the  Act  within  90  days  from  the 
issuance  of  the  guarantee  and  annually  thereafter  throughout 
the  existence  of  such  loan.  The  last  previous  report  under 
this  provision  was  submitted  on  July  18,  1973.  This  report 
has  been  delayed  to  reflect  certain  important  developments 
necessary  to  a  comprehensive  report  on  the  present  status  of 
the  CNJ  and  a  reasonable  assessment  of  the  probable  outcome 
of  its  pending  reorganization  proceeding. 

HIGHLIGHTS 


1.  Pursuant  to  the  provisions  of  section  207(b)  of  the 
Regional  Rail  Reorganization  Act  of  1973,  Pub.  L.  93-236, 

87  Stat.  985  (MRRR  Act”),  the  Honorable  Anthony  T.  Augelli 
who  is  presiding  over  the  CNJ  reorganization  proceeding,  in 
Memorandum  and  Order  No.  661  dated  April  30,  1974,  determined 
that  the  CNJ  is  not  reorganizable  on  an  income  basis  within  a 
reasonable  time  under  section  77  of  the  Bankruptcy  Act 
("120-day  decision"). 

2.  In  a  Memorandum  and  Order  entered  on  June  28,  1974, 
also  pursuant  to  section  207(b)  of  the  RRR  Act,  Judge  Augelli 
ordered  that  the  CNJ  not  be  reorganized  pursuant  to  the  pro¬ 
visions  of  the  RRR  Act  ("180-day  decision").  This  order 


2 


however  was  stayed  on  July  15,  1974,  pending  appeal  and  final 
determination  of  the  CNJ  180-day  decision  by  the  Special  Court 
created  pursuant  to  section  209  of  the  RRR  Act.  The  Govern¬ 
ment  and  the  United  States  Railway  Association  ("USRA")  filed 
a  joint  appeal  of  Judge  Augelli's  180-day  decision  with  the 
Special  Court. 

3.  The  ultimate  course  of  the  CNJ ’ s  reorganization 
proceeding  may  also  be  affected  by  the  June  25,  1974  opinion 
of  a  three-judge  district  court  in  the  case  of  Connecticut 
General  Insurance  Corp.  v.  United  States  Railway  Association, 

Civil  Action  No.  74-189  (E.D.  Pa.),  which  restrains  enforce¬ 
ment  of  certain  provisions  of  the  RRR  Act  because  of  con¬ 
stitutional  infirmities.  The  Government  and  USRA  intend  to 
appeal  this  decision  to  the  Supreme  Court. 

4.  On  July  15,  1974,  the  Federal  Railroad  Administrator 
("Administrator”),  acting  under  a  delegation  of  authority  from 
the  Secretary,  executed  a  grant  agreement  with  the  Trustee, 
providing  $3.0  million  in  financial  assistance  to  the  Trustee 
pursuant  to  Section  213  of  the  RRR  Act  to  assure  the  continued 
provision  of  essential  transportation  services  by  the  CNJ. 
Previously,  on  May  14,  1974,  the  Administrator  had  authorized 
$2.0  million  in  such  assistance.  As  of  July  24,  1974,  the 
entire  $5.0  million  of  assistance  authorized  had  been  drawn 
down  by  the  Trustee. 
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5.  In  Order  No.  686  dated  July  15,  1974,  the  reorganization 
court  authorized  the  Trustee  to  execute  and  implement  an  agree¬ 
ment  with  the  State  of  New  Jersey  to  provide  passenger  services 
on  an  interim  basis  for  the  period  July  1,  1974  through 
November  30,  1974,  thus  temporarily  continuing  passenger  services 
previously  provided  under  an  agreement  with  the  State  which 
expired  on  June  30,  1974.  In  that  same  order,  the  court  also 
authorized  the  Trustee  to  execute  and  implement  an  agreement 
with  the  State  providing  $2.7  million  in  financial  assistance 

for  the  rehabilitation  of  CNJ ' s  main  line  between  Cranford  and 
Hampton,  New  Jersey. 

6.  The  effect  of  the  grant  agreement  entered  into  by 
the  Administrator  and  the  Trustee  on  July  15,  1974  (4  above), 
and  the  agreements  between  the  Trustee  and  the  State  of 

New  Jersey  authorized  by  the  reorganization  court  on  the  same 
date  (5  above),  will  be  to  provide  for  continued  operations  of 
both  passenger  and  freight  services  on  the  CNJ  through 
November  30,  1974.  During  that  time,  the  appeal  of  Judge 
Augelli's  M180-dayn  decision  will  have  been  decided  by  the 
Special  Court  and  all  parties  will  have  been  afforded  an 
opportunity  to  determine  the  most  appropriate  future  course 
of  action  in  the  light  of  that  decision. 
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FACTORS  AFFECTING  THE  ULTIMATE  COURSE  OF  THE 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY 

REORGANIZATION  PROCEEDING 

”120-day  Decision"  of  the  CNJ  Reorganization  Court 

Section  207  (b)  of  the  RRR  Act  set  forth  two  issues  for 
decision  by  each  reorganization  court  within  120  days  of  the 
date  of  enactment  of  the  RRR  Act  (January  2,  1974).  The  first 
is  whether  the  Debtor  is  reorganizable  on  an  income  basis 
within  a  reasonable  time  under  section  77  of  the  Bankruptcy 
Act,  and  the  second  is  whether  the  public  interest  would  be 
better  served  by  continuing  the  reorganization  proceedings 
presently  pending  before  the  Court  than  by  a  reorganization 
under  the  RRR  Act. 

With  respect  to  the  first  issue,  the  Trustee  testified 
that  on  the  basis  of  information  available  to  him,  it  was  his 
conclusion  that  the  CNJ  could  not  be  reorganized  on  an  income 
basis  within  a  reasonable  time  under  section  77  of  the 
Bankruptcy  Act.  The  United  States  of  America,  State  of 
New  Jersey,  the  3  1/41  Mortgage  Bondholders’  Protective 
Committee,  and  Manufacturers  Hanover  Trust  Company  as 
Indenture  Trustee  of  the  General  Mortgage  Bonds  of  the  Debtor, 
all  agreed  with  the  conclusion  reached  by  the  Trustee.  Only 
the  Commonwealth  of  Pennsylvania  was  of  the  view  that  the 
CNJ  could  be  reorganized  on  an  income  basis  within  a 
reasonable  period  of  time. 
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The  United  States  of  America,  in  its  memorandum  of 
April  22,  1974  opposing  the  position  stated  by  the  Common¬ 
wealth  of  Pennsylvania,  observed  that  the  CNJ  had  incurred 
losses  in  each  year  of  its  operation  since  1958  (Attachment  A). 
These  deficits  were  incurred  in  spite  of  numerous  steps  taken 
by  the  Trustee  over  the  last  three  years  to  turn  the  Debtor 
into  a  viable  carrier.  Losses  continued  to  be  incurred  in  the 
first  few  months  of  1974,  and  based  on  present  estimates, 
would  continue  and  trend  upward  --  potentially  in  excess  of 
$8  million  for  the  year  1974  and  in  excess  of  $10  million 
for  1975.  A  comparison  of  CNJ’s  balance  sheets  issued  as  of 
December  51,  1957  and  December  31,  1973  shows  a  decrease  in 
total  assets  of  $53.9  million  and  a  change  in  the  total  share¬ 
holder’s  equity  account  from  a  surplus  of  $90.8  million  to  a 
deficit  of  $24.5  million. 

The  Court,  in  its  Memorandum  and  Order  No.  661  dated 

April  30,  1974  (M120-day  decision"),  after  noting  CNJ’s 

deteriorating  financial  condition,  summarized 

"...  that  some  progress  has  been  made  in  some  areas 
of  Debtor's  operations  with  a  view  to  a  successful 
reorganization.  But  despite  the  fact  that  some  gains 
in  the  reorganization  picture  as  a  whole  have  been 
achieved  by  the  Trustee  and  his  staff,  the  conclusion 
is  inescapable,  and  the  Court  so  finds,  that  the 
Debtor  cannot  be  reorganized  on  an  income  basis  within 
a  reasonable  time  under  section  77  of  the  Bankruptcy 
Act." 
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The  Court  went  on  to  state  that  in  view  of  the  foregoing 
finding,  there  was  no  need  for  a  finding  on  the  second  of 
the  "120-day  issues"  --  namely,  whether  the  public  interest 
would  be  better  served  by  continuing  the  present  reorganization 
proceeding  than  by  a  reorganization  under  the  RRR  Act. 

"180-day  Decision"  of  the  CNJ  Reorganization  Court 

Under  section  207  (b)  of  the  RRR  Act  each  reorganization 
court  that  has  previously  found  that  (a)  its  Debtor  is  not 
reorganizable  on  an  income  basis  within  a  reasonable  time 
under  section  77  of  the  Bankruptcy  Act  and  (b)  that  the  public 
interest  would  not  be  better  served  by  such  a  reorganization 
than  by  a  reorganization  under  the  RRR  Act,  is  required  to 
determine  whether  or  not  the  railroad  shall  be  reorganized 
under  the  RRR  Act  by  means  of  transferring  some  of  its  rail 
properties  to  Consolidated  Rail  Corporation,  a  private 
corporation  to  be  created  pursuant  to  the  RRR  Act  to  own 
and  operate  a  restructured  rail  system  in  the  Northeast/Mid¬ 
west  region.  For  a  railroad  which  has  been  found  to  be  not 
reorganizable  on  an  income  basis,  such  reorganization  is 
mandated  under  the  RRR  Act  unless  the  reorganization  court 
finds  that  the  "Act  does  not  provide  a  process  which  would  be 
fair  and  equitable  to  the  estate  of  the  railroad  in  reorganiza¬ 
tion  in  which  case  it  shall  dismiss  the  reorganization  pro¬ 
ceeding."  Section  207(b).  (That  decision  by  the  reorganization 
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court  is  generally  referred  to  as  "180-day  decision"  because 
section  207  (b)  requires  the  court  to  enter  its  decision  within 
60  days  of  the  submission  of  a  report  by  the  Rail  Services 
Planning  Office,  and  section  205(d)(1)  requires  that  the 
Report  be  submitted  within  120  days  of  enactment  of  the 
RRR  Act.) 

In  a  Memorandum  and  Order  dated  June  28,  1974  ("180-day 
decision") ,  Judge  Augelli  ordered  that  the  Debtor  not  be 
reorganized  pursuant  to  the  RRR  Act.  The  Court  determined 
that  section  304  of  the  RRR  Act  prohibits  the  estates 
reorganizing  under  the  RRR  Act  from  terminating  operations 
regardless  of  their  interim  losses.  According  to  Judge 
Augelli,  such  command  will  "result  in  serious  losses  to  the 
Debtor",  citing  the  court’s  "120-day  decision"  where  the 
court  had  noted  that  the  CNJ  had  incurred  losses  in  every 
year  since  1958,  that  such  losses  continue  into  1974  at 
increased  levels,  and  that  these  losses  have  resulted  in  an 
erosion  of  the  Debtor's  assets.  Judge  Augelli  noted  $85 
million  in  assistance  under  Section  213  was  available  to 
railroads  in  reorganization  but  concluded  that  such  assistance 
is  wholly  inadequate  to  compensate  all  railroads  in  reorganiza 
tion  for  the  erosion  that  can  be  reasonably  anticipated  during 
the  period  needed  to  complete  the  development  of  the  Final 
System  Plan.  The  court  went  on  to  reject  the  Government’s 
argument  that  the  CNJ  creditors  were  adequately  protected 
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against  an  inadequately  compensated  taking  by  the  availability 
of  a  suit  against  the  United  States  in  the  Court  of  Claims 
under  the  Tucker  Act.  Judge  Augelli  stated  his  belief  that 
”(t)he  mere  possibility  of  a  Tucker  Act  remedy  in  the  face  of 
almost  certain  erosion  of  the  Debtor’s  assets  pending 
implementation  of  the  final  system  plan  is  not  sufficient 
assurance.”  For  these  reasons  the  court  concluded  that 
section  304  (f )  of  the  RRR  Act  ’’mandates  a  taking  of  the 
Debtor’s  property  without  just  compensation  in  contravention 
of  the  Fifth  Amendment  and  accordingly  .  .  .  the  Act  does  not 
provide  a  process  which  would  be  fair  and  equitable  to  the 
estate  of  the  Debtor.” 

On  July  15,  1974,  Judge  Augelli  entered  an  order  staying 
the  ”180-day  decision”  pending  appeal  and  final  determination 
of  the  decision  by  the  Special  Court  pursuant  to  the  RRR  Act. 
The  Government  and  USRA  on  July  8,  1974  filed  an  appeal  with 
the  Special  Court  from  Judge  Augelli’s  ”180-day  decision”. 
Section  207(b)  of  the  RRR  Act  requires  that  the  Special  Court 
render  its  decision  within  80  days  after  such  appeal  is  taken, 
which  in  the  case  of  the  CNJ  would  be  by  September  26,  1974. 

Ruling  by  Three-Judge  District  Court 

In  addition  to  the  120-day  and  180-day  decisions  by  the 
CNJ  reorganization  court,  the  future  course  of  the  CNJ  pro¬ 
ceeding  may  well  be  affected  by  the  decision  of  a  three-judge 
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1/ 

district  court  convened  pursuant  to  28  U.S.C.  §§2282.  2284, 

to  hear  requests  for  an  injunction  to  restrain  the  enforcement 

of  certain  provisions  of  the  RRR  Act  because  of  constitutional 

infirmities.  Connecticut  General  Insurance  Corp.  v.  United 

States  Railway  Association,  Civil  Action  No.  74-189  (E.D.  Pa. 

l! 

June  25,  1974).  In  its  ruling  the  court  declared  that 
sections  303  and  304(f)  and  a  portion  of  section  207(b)  of  the 
RRR  Act  were  unconstitutional.  Section  303  was  found  to 
contravene  the  Fifth  Amendment  because  "it  fails  to  provide 
compensation  for  interim  erosion  pending  final  implementation 
of  the  Final  System  Plan  pursuant  to  the  statute."  Section 
304(f)  was  also  declared  to  violate  the  Fifth  Amendment  "to 
the  extent  that  it  would  require  continued  operation  of  rail 
services  at  a  loss  in  violation  of  the  constitutional  rights 
of  the  owners  and  creditors  of  a  railroad."  Lastly,  the 
mandatory  dismissal  portion  of  section  207(b)  was  declared 
"null  and  void  as  violative  of  Article  I,  Section  8,  Clause  4 


1/  The  members  of  the  court  were  Circuit  Judge  Ruggero  J. 

~  Aldisert,  and  District  Judges  John  P.  Fullam  and  Louis  C. 
Bechtle . 

2/  The  Connecticut  General  case  was  heard  on  a  consolidated 
~  record  with  Smith  v.  United  States,  Civil  Action  No. 

74-1107;  Penn  Central  Company  v,  Brinegar,  Civil  Action 
No.  74-llW. 
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of  the  Constitution  of  the  United  States.”  The  court  enjoined 

USRA  from  certifying  a  Final  System  Plan  to  the  Special  Court 

pursuant  to  section  209(e),  and  enjoined  all  government 
3/ 

defendants  from  enforcing  the  RRR  Act  in  a  manner  incon¬ 
sistent  with  its  decision. 

In  reaching  this  decision,  the  court  focused  on  three 

"central”  questions  concerning  the  constitutionality  of  the 

RRR  Act;  (1)  whether  its  mandatory  conveyance  provisions 

4/ 

constitute  a  Fifth  Amendment  taking  of  the  plaintiffs’ 


3/  In  addition  to  USRA,  the  government  defendants  included  the 
Secretary  of  Transportation,  the  Secretary  of  the  Treasury, 
the  Chairman  of  the  Interstate  Commerce  Commission,  and  the 
United  States  of  America.  George  P.  Baker,  Robert  W. 
Blanchette  and  Richard  C.  Bond,  as  Trustees  of  the  Property 
of  Penn  Central  Transportation  Company  intervened  as 
defendants  in  each  case. 

4/  The  plaintiffs  in  the  Connecticut  General  case  included 
Connecticut  General  Insurance  Corporation,  Connecticut 
Mutual  Life  Insurance  Company,  The  Equitable  Life  Assurance 
Society  of  the  United  States,  Metropolitan  Life  Insurance 
Company  and  The  Prudential  Insurance  Company  of  America, 
and  in  their  respective  capacities  as  trustees  under 
certain  indentures,  mortgages  or  deeds  of  trust,  the  Bank 
of  New  York,  Bankers  Trust  Company,  The  Fidelity  Bank, 

The  First  Pennsylvania  Banking  and  Trust  Company,  Girard 
Trust  Bank,  National  Commercial  Bank  and  Trust  Company 
and  United  States  Trust  Company  of  New  York,  American 
National  Bank  §  Trust  Company  of  Chicago,  Mellon  Bank  N.A. , 
and  Wilmington  Trust  Company,  Irving  Trust  Company. 

The  plaintiffs  in  the  two  cases  consolidated  with 
Connecticut  General  were  Richard  Joyce  Smith,  as  Trustee 
of  the  New  York,  New  Haven  and  Hartford  Railroad  Company, 
and  the  Penn  Central  Company. 
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property  without  any  assured  payment  of  just  compensation, 

(2)  whether  its  provisions  violate  the  uniformity  requirement 
of  Article  I,  Section  8,  Clause  4  (the  bankruptcy  clause)  of 
the  Constitution,  and  (3)  whether  it  effects  an  interim  taking 
of  the  plaintiffs'  property  by  requiring  continued  operations 
pending  implementation  of  the  Final  System  Plan. 

The  court  was  divided  on  the  first  question.  Judges 
Aldisert  and  Bechtle  agreed  with  the  Government  that  the  Fifth 
Amendment  issues  related  to  the  possible  future  conveyance  of 
rail  properties  pursuant  to  the  Final  System  Plan  were  "pre¬ 
mature"  and  therefore  not  appropriate  for  immediate  judicial 
consideration.  The  majority  concluded  that  the  plaintiffs 
faced  no  immediate  threat  of  harm  because  any  mandatory 
conveyance  under  the  RRR  Act  depended  upon  a  series  of  con¬ 
tingencies,  including  action  or  inaction  by  the  reorganiza¬ 
tion  court  (a  decision  that  the  debtor  shall  be  reorganized 
by  transferring  some  or  all  of  its  properties  pursuant  to 
the  RRR  Act),  by  the  Congress  (approval  of  a  Final  System 
Plan),  and  by  the  Special  Court  (direction  that  the  con¬ 
veyances  take  place).  "Until  these  contingencies  occur,  only 
an  abstract  issue  appears;  and  'abstract  issues  do  not  invoke 
jurisdiction  of  the  courts'." 

Judge  Fullam  disagreed  with  the  majority  on  this  question. 
He  pointed  out  that  the  roles  of  the  reorganization  courts, 
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the  Congress  and  Special  Court  were,  for  the  most  part,  spelled 
out  by  the  RRR  Act  in  a  way  which  sharply  circumscribed  their 
discretionary  powers  over  the  conveyance  procedure.  "There- 
fore,  it  is  clear  that  if  the  reorganization  court  does  not 
make  section  207(b)  findings  that  remove  the  railroad  from 
the  RRRA,  conveyances  are  certain,  save  only  amendment  or 
repeal  of  the  RRRA.” 

Judge  Fullam  also  argued  that  the  mandatory  conveyance 
issues  were  ripe  for  decision  because  the  question  of  interim 
erosion  could  not  be  properly  decided  "except  in  the  light  of 
the  constitutionality  of  the  ultimate  result  which  implemen¬ 
tation  of  the  (RRR)  Act  would  produce."  According  to  Judge 
Fullam,  the  failure  to  provide  compensation  for  interim 
erosion  would  render  the  statute  unconstitutional  only  if 
the  end  result  of  the  statutory  process  failed  to  provide 

"consideration  for  the  assets  and  other  benefits  in  amounts 

5/ 

equaling  at  least  liquidation  value  plus  interim  erosion." 
Therefore,  he  felt  it  was  necessary  to  consider  the  issues 
surrounding  the  final  conveyance  of  rail  properties  in  order 
to  determine  if  such  consideration  would  be  available. 


5/  Judge  Fullam  would  also  have  found  the  conveyance  issues 
“  ripe  because  of  "the  relationship  of  the  availability  of 
the  RRRA ' s  processes  to  the  pending  petitions  to  terminate 
rail  services  and  to  dismiss  the  Penn  Central's  §77 
proceeding . " 


-13- 


The  court  was  again  divided  on  the  question  ot  whether  the 
RRR  Act  was  a  uniform  law  on  the  subject  of  bankruptcy  as 
required  by  the  bankruptcy  clause  of  the  Constitution.  On 
this  question.  Judge  Fullam  was  joined  by  Judge  Bechtle  in 
concluding  that  it  is  possible  to  uphold  all  but  one  provision 
of  the  statute  as  an  exercise  of  Congressional  powers  under 
the  commerce  clause  and  under  the  bankruptcy  clause.  According 
to  the  majority,  the  commerce  clause  will  sustain  the  RRR  Act 
in  all  cases  except  those  where  congressional  action  impairs 
the  obligation  of  contracts.  Thus,  even  though  different 
treatment  is  afforded  certain  debtor  railroads  based  solely 
on  geographical  location,  the  RRR  Act  can  be  sustained  under 
the  commerce  clause.  Even  when  the  bankruptcy  power  is 
specifically  in  issue,  the  majority  held,  with  one  exception, 
that  the  statute  as  a  whole  does  not  violate  Article  I, 

Section  8,  Clause  4  of  the  Constitution.  This  conclusion 
obtained  because  "the  principal  provisions  of  the  1973  (RRR) 

Act  which  depend  upon  the  bankruptcy  power  for  their  validity 
are  merely  repetitive  of  similar  provisions  in  existing, 
valid,  laws  .  .  .  ."  The  single  exception  was  the  mandatory 
dismissal  provision  contained  in  section  207(b). 

Under  the  terms  of  this  provision  the  reorganization 
court  is  required  to  dismiss  the  section  77  proceeding  if  it 
finds  that  the  RRR  Act  does  not  provide  a  process  which  will 
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be  fair  and  equitable  to  the  estate  of  the  railroad  in  re¬ 
organization.  The  majority  stated  that  this  provision  "is 
clearly  an  exercise  of  Congressional  power  derived  solely  from 
the  bankruptcy  clause,  and  which  cannot  be  found  in  existing, 
uniform  legislation."  The  mandatory  dismissal  provision 
operates  only  against  railroads  in  reorganization  under  the 
RRR  Act.  In  effect,  it  deprives  them  of  an  option  otherwise 
available  to  railroads  undergoing  a  section  77  reorganization. 
This  option,  according  to  the  majority,  is  a  form  of  liquidation 
exemplified  by  the  reorganization  plan  approved  by  the  Supreme 
Court  in  the  New  Haven  Inclusion  decision  (399  U.S.  392  (1970)). 
This  partial  repeal  of  section  77  applies  only  to  debtor  rail¬ 
roads  in  the  geographical  region  delineated  in  the  RRR  Act,  and, 
therefore,  violates  the  uniformity  requirement  of  the  bankruptcy 
clause . 

Judge  Aldisert  would  have  held  the  RRR  Act  constitutional 
on  the  ground  that  it  was  geographically  uniform  in  its  treat¬ 
ment  of  the  claims  of  the  plaintiff  creditors.  He  did,  however, 
reserve  judgment  of  the  question  of  whether  the  RRR  Act  could 
survive  a  constitutional  challenge  by  a  debtor  railroad  located 
outside  the  region. 

The  third  and  final  question  evoked  considerable  comment 
by  the  court.  The  court  was  clearly  sympathetic  to  the 
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plaintiffs’  contention  that  the  RRR  Act  constituted  a  taking 
of  their  rail  property  because  it  compelled  continued  opera¬ 
tions  pending  adoption  of  the  Final  System  Plan  without  any 
assurance  of  just  compensation  for  interim  losses.  There 
was  agreement  among  the  three  judges  that  the  interim  erosion 
issue  was  ripe  for  adjudication.  Indeed,  Judges  Aldisert 
and  Bechtle  were  of  the  view  "that  a  significant  possibility 
exists  that  a  point  of  erosion  either  has  been  or  may  soon 
be  reached  so  that  it  can  be  said  that  the  plaintiffs'  con¬ 
tention  of  interim  unconstitutional  taking  by  continued  loss 
operations  is  ripe  for  adjudication." 

Having  determined  that  the  interim  erosion  question  was 

ripe  for  adjudication,  the  court  turned  to  the  merits  of  the 

plaintiffs’  argument.  Judges  Aldisert  and  Bechtle  agreed 

that  the  limited  amounts  of  funds  provided  under  the  RRR  Act 

could  not  have  been  specifically  designed  to  meet  challenges 

6/ 

of  unconstitutional  erosion.  The  RRR  Act  simply  did  not 
provide  enough  money.  "Moreover,  the  full  statutory 


6/  In  a  separate  discussion  of  this  issue,  Judge  Fullam  went 
~  to  considerable  effort  to  explain  why  the  provisions  of 
the  RRR  Act  fell  short  of  providing  the  necessary 
assurance  that  the  plaintiffs  would  receive  just  compensa¬ 
tion  for  their  interim  losses.  He  concluded  that  "before 
the  burden  of  further  interim  erosion  can  constitutionally 
be  imposed  upon  the  railroad  and  its  creditors,  there 
must  be  greater  assurance  of  a  constitutionally  acceptable 
end  result  than  is  provided  by  this  statute." 


-16- 


, 

'  ■ 


I  ! 


authorization  has  not  been  appropriated  nor  is  there  lolal 
agreement  between  the  Secretary  of  Transportation  and  the 
trustees  and  creditors  as  to  the  nature  of  the  payments  to  be 
made  under  section  213  and  those  to  be  made  under  section  215 
Thus,  the  question  whether  plaintiffs  could  secure  just 
compensation  ultimately  depended  on  the  availability  of  an 
adequate  remedy  at  law  in  the  Court  of  Claims  under  the 
Tucker  Act.  According  to  the  court,  the  answer  to  this 
question  depended  on  whether  the  defendants  were  correct  in 
arguing  that  the  RRR  Act  impliedly  embraced  the  Tucker  Act 
remedy,  or  whether,  as  the  plaintiffs  contended,  the  intent 
of  Congress  had  been  to  limit  the  obligations  of  the  United 
States  to  the  express  provisions  and  explicit  limitations 
contained  in  the  RRR  Act.  After  weighing  the  respective 
arguments,  the  court  concluded  that  it  was  not  justified  in 
reading  a  Tucker  Act  remedy  into  the  RRR  Act.  According  to 
the  court,  the  legislative  history  of  the  RRR  Act  supported 
the  conclusion  that  ’’Congress  intended  that  financial  obliga¬ 
tions  be  limited  to  the  express  terms  of  the  (RRR)  Act." 
According  to  the  court,  the  contrary  holding  would  have  trans 
formed  the  court  into  a  legislative  body  with  the  power  to 
require  "substantial  federal  appropriations".  Such  a  trans¬ 
formation  would  be  "a  flagarant  violation  of  the  separation 
of  powers  doctrine." 
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Judge  Fullam  agreed  with  this  analysis  because  he  too 
concluded  that  the  availability  of  the  Tucker  Act  is  not  now 
sufficiently  assured  to  justify  denial  of  the  injunctive 
relief  sought  by  the  plaintiffs.  He  also  added  that  the 
adequacy  of  the  Tucker  Act  remedy,  even  if  it  existed,  seems 
highly  questionable.  "I  find  it  difficult  to  characterize 
as  due  process  of  law  the  notion  that  further  interim  erosion 
can  be  justified  because,  if  the  lengthy  and  complex  procedures 
of  the  (RRR)  Act  do  not  produce  a  constitutionally  permissible 
result,  the  parties  may  then  start  over  again  in  the  Court 
of  Claims.” 

The  Order  entered  by  the  court  contains  three  injunctive 
provisions.  First,  USRA  is  enjoined  from  certifying  a  Final 
System  Plan  to  the  Special  Court  pursuant  to  section  209(c). 
Second,  the  defendants  are  enjoined  from  ’’taking  any  action 
to  enforce  the  provisions  of  Section  304(f)  of  the  (RRR)  Act, 
with  respect  to  any  abandonment,  cessation,  or  reduction  of 
service  which  has  been  or  may  hereafter  be  determined  by  a 
court  of  competent  jurisdiction  to  be  necessary  for  the  pre¬ 
servation  of  rights  guaranteed  by  the  United  States  Constitution.” 
Third,  all  parties  are  enjoined  from  enforcing,  or  taking  any 
action  to  implement  the  part  of  section  207  (b)  which  ’’purports 
to  require  dismissal  of  pending  proceedings  for  reorganization 
under  Section  77  of  the  Bankruptcy  Act." 
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The  government  defendants  in  the  Connecticut  General  case 


believe  that  the  three-judge  district  court  erred  in  ruling 
that  portions  of  the  RRR  Act  are  null  and  void  as  violative 
of  the  United  States  Constitution.  Accordingly,  the  government 
defendants  will  appeal  the  three-judge  district  court’s  decision 
to  the  Supreme  Court. 

FEDERAL  ASSISTANCE  PROVIDED  TO  ASSURE  CONTINUED 

PROVISION  OF  ESSENTIAL  RAIL  SERVICES  BY  THE  CNJ 

Since  the  enactment  of  the  RRR  Act  on  January  2,  1974, 
the  Administrator,  in  grant  agreements  with  the  Trustee 
executed  on  May  14  and  July  15,  1974,  agreed  to  make  available 
to  the  CNJ  a  total  of  up  to  $5.0  million  in  funds  to  assure 
the  continued  provision  of  essential  transportation  services 
by  the  CNJ  pursuant  to  section  213  of  the  RRR  Act.  The  agree¬ 
ments  provided  that  upon  certification  by  the  Trustee  to  the 
Administrator  that  grant  funds  in  a  specified  amount  are 
essential  to  avoid  an  imminent  risk  of  termination  of  rail 
services,  the  Administrator  would  make  available  funds  to 
be  used  by  the  Trustee  solely  for  the  payment  of  any  of  the 
following:  (a)  utility  costs,  (b)  fuel  costs,  (c)  current 

interline  payments,  and  (d)  wages  and  salaries  to  employees 
of  the  Trustee,  including  (in  the  July  15,  1974  agreement) 
such  past  due  wages  as  are  required  to  be  paid  by  order  of 
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the  reorganization  court.  Comprehensive  terms  and  conditions 
were  incorporated  in  the  grant  agreements  which,  among  other 
things,  (1)  required  the  Trustee  to  submit  a  section  215 
program  which  will  improve  operating  efficiency  of  the  rail¬ 
road,  (2)  allow  the  Administrator  and  USRA  to  review  CNJ’s 
maintenance  of  way  and  maintenance  of  equipment  programs  and 
to  propose  changes  which  will  improve  operating  efficiency, 
and  (3)  permit  the  Administrator  to  monitor  and  evaluate  the 
operating  and  financial  condition  of  the  railroad  on  a 
continuous  basis  until  the  implementation  of  the  Final  System 
Plan. 

CNJ  normally  requires  a  minimum  daily  cash  balance 
of  $500,000  to  maintain  operations.  Currently,  it  is 
expected  that  the  CNJ  will  be  able  to  continue  to  provide 
essential  transportation  services  at  least  through  November 
1974  without  a  further  authorization  of  assistance  under 
section  213. 

Pursuant  to  the  terms  and  conditions  of  the  grant  agree¬ 
ment  executed  on  May  14,  1974,  the  Trustee  submitted  to  the 
Administrator  a  program  proposing  the  expenditure  of  $21.3 
million  for  the  acquisition,  maintenance  and  improvement  of 
railroad  equipment  and  facilities  which  could  be  made  on  the 
CNJ  pursuant  to  section  215.  The  planning  for  the  use  of 
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section  215  funds  to  improve  CNJ  properties  has  been  com¬ 
plicated  by  the  "180-day"  decision  of  Judge  Augelli,  and 
no  decision  on  the  Trustee's  proposed  program  has  been  made 
as  yet.  However,  the  staffs  of  the  Department  and  USRA, 
in  conjunction  with  the  Trustee's  staff,  are  continuing  to 
work  on  a  priority  basis  to  utilize  as  promptly  as  possible 
the  benefits  of  this  portion  of  the  RRR  Act. 

INTERIM  OPERATION  OF  PASSENGER  SERVICES 

Passenger  services  performed  by  the  CNJ  under  subsidy 
contract  with  the  State  of  New  Jersey  are  presently  being 
performed  on  an  interim  basis  for  a  period  of  five  months, 

July  1  -  November  30,  1974,  under  an  agreement  with  the 
State  authorized  by  the  reorganization  court  in  Order  No.  686 
dated  July  15,  1974.  During  this  period,  the  Trustee  and  the 
State  are  to  continue  negotiations  with  respect  to  the  level 
of  compensation  for  such  services,  a  matter  which  is  presently 
in  dispute.  Compensation  for  the  interim  period  is  based  on 
the  previous  contract  with  the  State  which  expired  on  June  30, 
1974.  In  addition,  the  Trustee  is  negotiating  an  agreement 
with  the  State,  as  authorized  by  the  court,  whereby  the  State 
will  provide  $2.7  million  in  financial  assistance  for  the 
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rehabilitation  of  CNJ’s  main  line  between  Cranford  and 


Hampton,  New  Jersey. 

The  passenger  services  involved  consist  of  three  seg¬ 
ments:  (a)  operations  between  Phillipsburg ,  New  Jersey  and 

Penn  Central  station  in  Newark,  New  Jersey;  (b)  operations 
over  the  New  York  and  Long  Branch  Railroad  between  Bayhead, 

New  Jersey  and  Penn  Central fs  Newark  station;  and  (c)  a 
shuttle  service  operating  on  CNJ’s  main  line  between  Bayonne 
and  Cranford,  New  Jersey.,  This  service  provides  approximately 
25,000  rides  daily. 

The  effect  of  the  agreements  with  the  State  for  interim 
operation  of  passenger  services,  and  the  grant  agreement 
executed  by  the  Administrator  and  Trustee  on  July  15,  1974, 
will  be  to  ensure  continued  operations  of  both  passenger  and 
freight  services  on  the  CNJ  through  November  30,  1974.  Between 
now  and  November  30,  the  Special  Court  will  have  made  its 
decision  on  the  appeal  of  Judge  Augelli’s  "180-day"  decision, 
and  all  parties  will  have  been  afforded  an  opportunity  to 
determine  the  most  appropriate  future  course  of  action  in 
the  light  of  the  Special  Court’s  decision. 


CONCLUSION 


The  future  course  of  the  CNJ  reorganization  proceeding 
will  depend  on  the  outcome  of  appeals  arising  from  (1)  the 
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"180-day"  ruling  by  the  reorganization  court  and  (2)  the 
three-judge  district  court  decision  in  the  Connecticut  General 
case  concerning  the  constitutionality  of  portions  of  the  RRR 
Act.  Pending  the  resolution  of  these  appeals,  the  Department 
will  continue  to  act  in  accordance  with  existing  authority  to 
ensure  that  the  public  interest  in  maintaining  essential  trans¬ 
portation  services  over  CNJ’s  lines  will  be  served.  During 
the  period  between  now  and  November  30,  1974,  the  Department 
will  continue  to  work  closely  w ith  the  New  Jersey  Department 
of  Transportation,  USRA,  and  other  interested  parties  to 
facilitate  an  ultimate  resolution  of  the  CNJ  problem  con¬ 
sistent  with  that  public  interest  and  the  objectives  of  the 
RRR  Act. 
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ATTACHMENT  A 


THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY 
NET  LOSSES 
1958  -  1973 

($ 


YEAR 

AMOUNT 

1958 

$  2.0 

1959 

2.9 

1960 

4.2 

1961 

7.1 

1962 

7.4 

1963 

6.1 

1964 

8.3 

1965 

6.7 

1966 

7.5 

1967 

13.6 

1968 

8.0 

1969 

9.7 

1970 

14.8 

1971 

5.4 

1972 

5.5 

1973 

5.9 
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